STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9406
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Soci al Wl fare denying her application for Medicaid. The
i ssue is whether the petitioner is disabled within the neaning
of the pertinent regul ations.

SUMVARY OF THE EVI DENCE

1. The petitioner is a 47-year-old woman who is a high
school graduate. Her only work experience in the |last 15
years has been 18 nonths as a kitchen aide in a nursing hone.

In that job she spent nost of her 6 hour shift wal king and
standi ng as she washed di shes and fl oors, put away di shes and
utensils, dispensed and collected trays via carts and took out
garbage. She left that job in July, 1983, due to problens
with her three children who at that tinme were still living at
home. She did not return to work after those problens were
resol ved

2. At this tine, one adult child still lives at hone
with the petitioner. The petitioner clains she is unable to
perform her prior work for a variety of reasons, including
headaches, a swollen ankle, seizures, arthritis and backache.

She is taking nedication for her seizures but takes only
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Tyl enol for her headaches and nothing for her arthritis. The
petitioner apparently did not seek nedical treatnment for her
physi cal problenms from 1974 through at |east |ate 1988

al t hough she was covered by Medicaid until July of 1988 as an
ANFC reci pi ent.

3. A psychiatric eval uation done on the petitioner in
Decenber, 1989 concluded that the petitioner had no maj or
psychi atric disorder but did exhibit dependent personality
traits which limted her ability to function well during
crisis situations. She was mldly anxious but not
depressed. She was found to have a good nenory, average
intelligence, appropriate nood and affect, intact cognitive
functions, adequate judgenment, fair insight, an ability to
abstract and be a | ogical and coherent historian. It was,
however, "his inpression that this patient has little actual
ability to work. Her physical conplaints inpair her ability
to function in a job setting she has skills for, such as in
a kitchen or cooking situation, and | imagi ne her dependent
traits would escalate in tinmes of crisis or pressure |eaving
her even | ess able to function. Thus, although she can
superficially take care of herself it's unclear to ne
whet her she could actually function in a regular work
setting."”

A form whi ch acconpani ed his report checked off boxes
showi ng the petitioner to be "markedl y" (severely) inpaired

in her ability to maintain attention and concentration for
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extended periods, to performwthin a schedule, maintain
regul ar attendance and be punctual within customary

tol erances and her ability to work with and not be

di stracted by others. She was found to be noderately
limted with regard to understandi ng and renmenbering very
short and sinple instructions and detailed instructions, the
ability to carry out detailed instructions, to sustain an
ordinary routine, to nake sinple-work related decisions, to
conpl ete a nornmal workday, to interact appropriately with
the general public, to get along with co-workers and to
respond appropriately to changes in the work setting.

4. Her physician's report, dated Decenber 18, 1989,
showed that she has a nornmal physical examon May 30, 1989,
and that her bl ood pressure and sei zures were controlled by
medi cation. (Her last grand nal seizure was over 15 years
ago.) A mammogram had reveal ed sone abnormalities but a
bi opsy on August 14 showed no malignancy. He noted that she
conpl ai ned of "occasional"™ headaches, "occasional" |ow back
soreness and "occasional " achy and swollen |l eft ankle but he
saw not hing on examto obviously explain these problens and
guessed that her ankle ache m ght be the residual effects of
an old fracture and varicose veins. |t does not appear that
he prescribed any treatnent for that problem He stated
that "I see no limtation in her ability to do a job
involving sitting, standing, wal king, lifting, carrying,
bendi ng, handling objects, seeing, hearing, speaking and

traveling. Her intelligence |level struck nme as being | ow
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normal, so there m ght be problem (sic) with clear
under st andi ng and renenberi ng and carryi ng out instructions.
O her than that, | see no physical limtation to her being
able to work. Her chart shows that her seizure problemis
not an active one, being well controlled on the Dilantin."

5. The petitioner reported both in a witten formto
DDS and to the psychiatrist that she spends her nornings
doi ng housework and can acconplish all tasks except for
nmovi ng heavy articles in about 3 1/2 hours. At hearing, she
revised that figure to 8 hours with frequent |ong breaks.
She does her own cooking and shoppi ng and because she does
not have a driver's |license she walks on a daily basis to
visit with friends or her nother, although her feet start to
swel | and her back aches after a while. At hearing, she
stated that it takes her a long tine to do that wal king (30
- 40 m nutes) whereas she used to do it in 10 m nutes and
that she only goes 3 tines per week where as she fornerly
reported daily trips. She continues to watch TV, read books
and do crossword puzzles and enbroidery in her spare ting,
al t hough her fingers sonetines cranp up and she gets a | ow
backache after sitting for a while. She states that she has
not had a seizure for 15 years but that her nedi cation nakes
her drowsy. Although she reported to her doctor that her
headaches were controlled by Tyl enol she now says they are
not and that she worries a | ot about |ack of noney. She
al so clainms that her ankle swells even when she's sitting

down.
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6. The nedi cal records show that the petitioner took
part in nmental health counseling for several nonths in 1988
due to probl ens she had controlling one of her children. It
was noted at that tinme that the petitioner appeared to
suffer froma dependent personality disorder which affected
her judgenent and insight. It was noted that "[petitioner]
ends up somatizing the stress and i s having numerous
physi cal synptons. "

FI NDI NGS OF FACT

Based on the above evidence, the follow ng proposed
findings of fact are nade:

1. The age, educational and experiential information
set out in Paragraph 1 above are found as facts.

2. The petitioner is found to suffer from occasional
headaches, high bl ood pressure and sei zures which are
controlled by nedication, and occasi onal ankle swelling,
| oner back aches and joint stiffness, none of which pose any
significant limtation on her ability to sit, stand, walKk,
lift, carry, bend, handle objects, see, hear, speak or
travel. Although the petitioner testified to significant
[imtations on these abilities, that testinony is found to
be not credible because it conflicts with information she
supplied earlier to DDS and is unsupported by the findings
of her treating physician.

3. The petitioner is found to suffer from dependent

personality traits which have not been shown to
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significantly affect her ability to performany work rel ated
tasks, including nenory, sustained concentration and
persi stence, social interaction and adaptation. The nental
residual functional capacity assessnment formfilled out by
the consulting psychiatrist which indicates certain nmarked
deficiencies as set out in Paragraph 3 above are rejected
because they are inconsistent with the psychiatrist's own
findings (that she was of average intelligence, had a good
menory, appropriate nood and affect, adequate judgenent and
i nsight was |ogical and clear); because they are unsupported
by any evidence of record either clinical or practical which
woul d indicate that the petitioner had or was |ikely to have
problens in the listed areas in a work setting to the extent
that she could not hold a job as a result; and because they
are largely based on a belief in the petitioner's report of
physi cal probl enms which was not borne out by the evidence.
(The petitioner herself made no claimwith regard to these
mental restrictions.) The psychiatrist's own best
assessnment of possible future problens presented by her
dependent traits was that it was "unclear”.
ORDER
The departnent's decision is affirned.
REASONS

Medi cai d Manual Section M211.2 defines disability as

foll ows:
Disability is the inability to engage in any
substantial gainful activity by reason of any nedically

det erm nabl e physical or nental inpairnent, or
conmbi nation of inpairnents, which can be expected to
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result in death or has lasted or can be expected to

| ast for a continuous period of not fewer than twelve

(12) nonths. To neet this definition, the applicant

must have a severe inpairnent, which makes hi m her

unabl e to do his/her previous work or any ot her
substantial gainful activity which exists in the

nati onal econony. To determ ne whether the client is

able to do any other work, the client's residual

functional capacity, age, education, and work
experience i s considered.

The petitioner has no physical inpairments which singly
or in conbination significantly affect her ability to
perform the physical tasks required in her past job.

Nei ther is there any psychol ogi cal inpairment which singly
or in conbination with the physical deficits has been shown
tointerfere significantly with her ability to understand
and renmenber directions, use judgenent, keep on tasks,

performwell, get along with others and deal w th changes.

20 CF.R > 416.920(a). Wile the petitioner may genuinely
beli eve she can't do her former job, that belief appears to
be nore a |l ack of confidence than any real restriction. As
such it nust be found that the petitioner can return to her

former job as a kitchen aide and is not disabled. 20 C F.R

5> 416.920(c) and (e).



